Chanoes

The number of cartel damages claims before national civil courts in Europe has
dramatically increased over recent years. The Damages Directive (2014/104/EU) and its
implementation into national law have removed a number of obstacles faced by the
alleged victims claiming cartel damages before national courts.

One of the greatest challenges in cartel damage litigation is the quantification of the
harm suffered by the claimant as a result of the cartel. In their defence of the claim,
cartelists often argue that the claimant has passed on the overcharge down the supply
chain (so-called passing-on defence). The Damages Directive provided that the European
Commission (Commission’) shall issue practical guidelines to help estimate the amount
of the overcharge which was passed on to indirect purchasers.

On 1 July 2019, the Commission published its “Guidelines for national courts on how to
estimate the share of overcharge which was passed on to the indirect purchaser”
(Passing-on Guidelines’). The Passing-on Guidelines are intended to offer practical
guidance on how to estimate the passing-on of overcharges and are the result of a long
process. In 2016, the Commission published an in-depth economic "Study on the Passing-
on of Overcharges”. The publication of a draft version of the guidelines in 2018 was
followed by a public consultation during which stakeholders could express their views
and comment on the draft.

Overcharges caused by a cartel may daffect not only customers of cartelists (direct
purchasers), but also buyers further down the supply chain (indirect purchasers). If a
direct purchaser pays a higher price for a product due to a cartel, it may decide to
charge higher prices to its own customers when selling on this product or when selling
products for which it used the cartelized product. In other words, the direct purchaser
may potentially (at least partially) pass-on the overcharge caused by the cartel to its
customers.
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Passing-on of overcharges is relevant in two procedural scenarios. On the one hand,
passing-on is invoked ds a ‘shield’ against damages claims by cartelists (passing-on
defence). If the claimant was able to pass-on the overcharge to its own customers, the
harm suffered by the claimant is reduced by the amount passed on. On the other hand,
passing-on is also used as a ‘sword’ by indirect purchasers claiming damages from a
cartelist. The Damages Directive explicitly specifies that indirect purchasers further down
the supply chain (not just direct purchasers of the cartelist) may claim damages from a
cartelist.

The Passing-on Guidelines aim to provide practical guidance to national courts and the
parties of an action for damages. They set out the economic theory of passing-on and
describe the economic methods used to quantify and estimate passing-on. The practical
emphasis of the Passing-on Guideline is underlined by numerous references to examples
and precedents before national courts.

The guidelines highlight that the passing-on of overcharges involves two types of
passing-on effects: When a direct purchaser passes on the overcharge to an indirect
purchaser, the latter will have to pay a higher price, ie. it will face a price effect.
Economic theory however suggests that the indirect purchaser will also reduce its
demand in response to the higher price so that the direct purchaser sells less. The value
of the sales that are lost is referred to as the volume effect of passing-on.

The Passing-on Guidelines explain the factors affecting the existence and magnitude of
both passing-on effects (i.e. the price effect and the volume effect). The most important
factors include (i) the nature of the input costs subject to the overcharge (i.e. whether
these costs are fixed or variable for the direct purchaser), (ii) the question of whether the
overcharge affects only one direct purchaser or all direct purchasers, (iii) the elasticity of
demand faced by the direct purchasers, and (iv) the strength and intensity of
competition in the markets in which the direct and indirect purchasers are active.

In addition to economic guidance, the Passing-on Guidelines also help assess procedural
aspects of passing-on in cartel damages claims. They provide guidance on relevant
sources of evidence, on whether a request to disclose evidence (‘discovery”) is
proportionate, on the courts power to estimate passing-on, and on procedural
instruments available to courts to deal with parallel claims from purchasers at different
levels in the supply chain.
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Wolf Theiss is one of the leading law firms in Central, Eastern and Southeastern Europe
(CEE/SEE). We have built our reputation on a combination of unrivalled local knowledge
and strong international capability. We opened our first office in Vienna over 60 years
ago. Our team now brings together over 340 lawyers from a diverse range of
backgrounds, working in offices in 13 countries throughout the CEE/SEE region.

WOLF THEIS

For more information about our services, please contact:

Glnter Bauer Robert Wagner

Partner Counsel

guenter bauer@wolftheiss.com 10bert wagner@wolftheiss.com
T: +43 1 51510 5600 T: +43 1 51510 5603
Contributors:

We would like to thank Martin Gassler for his support with this publication.

This memorandum has been prepared solely for the purpose of general information and is not a substitute for legal advice.

Therefore, WOLF THEISS accepts no responsibility if — in reliance on the information contained in this memorandum - you act, or fail to act, in
any particular way.

If you would like to know more about the topics covered in this memorandum or our services in general, please get in touch with your usual
WOLF THEISS contact or with:

Wolf Theiss
Schubertring 6
AT - 1010 Vienna

www.wolftheiss.com
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