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UKRAINE: VERTICAL BLOCK EXEMPTION
REGULATION EXPECTED TO BE ADOPTED

Ukrainian competition law currently lacks guidance on various legal dquestions,
including vertical restraints; legal uncertainty exists even with regard to clauses
regularly used in distribution agreements in other jurisdictions. It is therefore a welcome
development that the Antimonopoly Committee of Ukraine (the "AMC") is working on a
draft Vertical Block Exemption Regulation (the "Draft Regulation”). It is doing so in view
of the requirements under the Association Agreement between Ukraine and the

European Union.

The Draft Regulation was recently published on the official website of the AMC. On

7 July 2017, public discussions of the document with the authority took place.

The Draft Regulation sets forth the conditions under which a vertical agreement (e.g., a
distribution agreement) can benefit from the block exemption. If a vertical agreement
satisfies these conditions, it is deemed to be covered by the Draft Regulation and lawiul
without the need for prior approval by the AMC. Should a vertical agreement not satisty
the conditions for the block exemption, clauses which appreciably restrict competition
would be unlawful and prohibited unless the AMC grants an individual exemption for
the clauses concerned (unlike EU competition law, Ukrainian law does not provide for a

system of "self-assessment" of restrictive clauses).

Pursuant to the Draft Regulation, the following vertical agreements containing vertical
restraints are, in principle, exempted from the prohibition of anti-competitive

agreements:

= vertical agreements if the market shares of both parties, the supplier and the buyer,
do not exceed 30% on the market in which they sell ond purchase the contract goods,
respectively; and

= vertical agreements between an association of undertakings and its members or
suppliers if (@) all members of the association of undertakings are retailers ond (i) no
individual member of the association has Ukrainian group turnover exceeding EUR 25

million in the previous financial year.

ALBANIA AUSTRIA BOSNIA & HERZEGOVINA BULGARIA CROATIA CZECH REPUBLIC HUNGARY POLAND ROMANIA SERBIA SLOVAK REPUBLIC SLOVENIA UKRAINE

WOLF



July 2017

Ancillary restraints related to the assignment or use of intellectual property rights and
subcontracting agreements under certain conditions are, in principle, also covered by

the Draft Regulation.

While the Draft Regulation in principle provides a block exemption for vertical agreements
under the conditions set forth above, the block exemption shall not apply in case of "hard-

core" vertical restraints and certain other vertical restraints:

= If a vertical agreement contains a "hard-core" vertical restraint, the entire vertical
agreement concerned would not benefit from the Draft Regulation. "Hard-core" vertical
restraints include, infer dlia, resale price maintenance (with an exception for
moximum and recommended prices), certain territorial and customer restrictions, the
restriction of active and passive sales to end-users by members of a selective
distribution system, and the restriction of cross-supplies between members of a
selective distribution system.

= In addition, certain other vertical restraints are also not covered by the Draft
Regulation (the remainder of the vertical agreement concerned would however
benefit from the block exemption if the agreement contains cany vertical restraint
belonging to this category). This category of clauses includes, infer alia, non-compete
clauses (the duration of which is indefinite or exceeds five years (subject to
exceptions)), and obligations on a buyer not to monufacture, purchase, sell or resell

goods after termination of the agreement (again, subject to exceptions).

The Draft Regulation also contains rules on agency agreements as well as vertical
agreements between competing undertakings (the latter are only covered by the Draft
Regulation if they are non-reciprocal and meet certain additional requirements).
Furthermore, if parallel networks of similar vertical restraints cover more than 50% of the
relevant market, the AMC may issue a resolution on the non-applicability of the block

exemption to vertical restraints on the market concerned.

According to the current plan, the AMC will adopt the Vertical Block Exemption
Regulation no later than the end of 2017. We will keep you updated.
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About WOLF THEISS

Wolf Theiss is one of the leading law firms in Central, Eastern and Southeastern Europe
(CEE/SEE). We have built our reputation on a combination of unrivalled local knowledge
and strong international capability. We opened our first office in Vienna almost 60 years
ago. Our team now brings together over 340 lawyers from a diverse range of
backgrounds, working in offices in 13 countries throughout the CEE/SEE region.

For more information about our services, please contact:

Guenter Bauer Olga Ivlyeva

Partner Associate
guenter.bauer@wolftheiss.com olga.ivlyeva@wolftheiss.com
T: +43 1 51510 1600 T: +38 044 3777 500

This newsletter has been prepared solely for the purpose of general
information and is not a substitute for legal advice.

Therefore, WOLF THEISS accepts no responsibility if — in reliance on
the information contained in this newsletter - you act, or fail to act, in
any particular way.

If you would like to know more about the topics covered in this
newsletter or our services in general, please get in touch with your
usual WOLF THEISS contact or with:

WOLF THEISS LLC
Attorneys-at-Law
9A Khoryva Str.
04071 Kyiv
Ukraine

www.wolftheiss.com
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