Chapter 9

Austria

Wolf Theiss

1 Setting the Scene - Sources and
Overview

1.1 What are the main substantive ESG-related

regulations?

In Austria, there are various substantive ESG-related regu-
lations. The principal sources of law in this regard are regu-
lated in several federal laws as well as in state laws, such as
the Environmental Impact Assessment Act, the Emissions
Certificate Act 2011, the Waste Management Act, the Water
Rights Act, the Animal Protection Law, the Labour Protection
Act, the Stock Corporation Act, the Stock Exchange Act, the
Austrian Commercial Code (UGB), the Federal Law on the
occupation of children and adolescents, the Austrian Equal
Treatment Act, the Act on the Employment of Disabled
Employees, and the Consumer Protection Act. Furthermore,
EU regulations and directives have become the main source for
ESG-related regulations and must be considered accordingly.

1.2 What are the main ESG disclosure regulations?

In Austria, there are several regulations in place with respect to
the disclosure of ESG criteria. The relevant disclosure regulations
are partly contained in the substantive ESG-related regulations
mentioned above, in particular, in the UGB. For example, since
2017, certain large companies are required to prepare a sustain-
ability report on how they deal with environmental, social and
employee matters, corruption, bribery and human rights. Such
companies must include a non-financial report in the manage-
ment report (Lagebericht) or prepare a separate non-financial
report. In recent years, transparency requirements with respect
to ESG factors have been further tightened. In particular, insti-
tutional investors and asset managers are required to supervise
the companies in which they have invested with regard to certain
ESG criteria and to publish an ESG-related policy.

1.3 What voluntary ESG disclosures, beyond those

required by law or regulation, are customary?

In Austria, we are not aware of a uniform voluntary and
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customary ESG disclosure. However, we increasingly see
Austrian companies that are not directly subject to the disclo-
sure regulations set out in question 1.2, but nonetheless disclose
ESG-relevant information on their website or through other
marketing tools, showing their commitment and long-term view
with respect to ESG and their strategies with respect to sustain-
ability risks considering international standards.

1.4 Are there significant laws or regulations currently

in the proposal process?

Currently, we are not aware of any significant laws or regulations
thatare in the proposal process in Austria. However, the proposal
process with respect to the Renewable Energy Extension Law
(Erneubaren-Ansban-Gesetz, EAG) has recently been completed
and the EAG has been adopted. Austria aims to cover the elec-
tricity demand exclusively from renewable energy sources from
2030 and is aiming for climate neutrality from 2040. In order to
achieve these goals, high investments in the expansion of gener-
ating capacities, as well as in the infrastructure network, are
required. The EAG shall create the required legal framework
in this context, which, #uter alia, takes into account the gener-
ation technologies, specific subsidies and the required network
reserve. Further, several EU regulations and directives aimed at,
in particular, further tightening the transparency requirements
and climate neutrality as well as sustainable corporate govern-
ance are currently being discussed in Austria, which need to be
considered on a national level (in the near future).

1.5 What significant private sector initiatives relating

to ESG are there?

Generally, we have observed in recent years that the private
sector increasingly shows commitment regarding climate
change and aims to reduce emissions and participate in the tran-
sition to a low-carbon economy. We have observed that the
private sector — regardless of regulatory provisions — aims to
comply with certain ESG criteria. For example, the promotion
of gender diversity has been a prominent topic in recent years
(since 2018, listed companies as well as certain large companies
have been required to have a diverse supervisory board, i.c. at
least 30% of the board members must be female).
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Furthermore, we increasingly see investors conducting
comprehensive due diligence with respect to ESG factors before
entering into a transaction or a legal relationship with relevant
third parties.

2  Principal Sources of ESG Pressure

2.1 What are the views and perspectives of investors

and asset managers toward ESG, and how do they exert
influence in support of those views?

Investors and stakeholders increasingly support impact
investing and aim to achieve more than financial profit with
respect to their investments. Such investors are actively looking
for opportunities that focus on ESG and thus promote positive
social change. Investors, asset managers and other stakeholders
increasingly conduct comprehensive due diligence with respect
to ESG factors before entering into a transaction or a legal
relationship with relevant third parties. Additionally, certain
investors and asset managers have implemented specific tran-
sition strategies reflecting their (long-term) view with respect
to specific ESG factors. Furthermore, institutional investors
and asset managers atre required by law to monitor the compa-
nies in which they have invested with regard to certain ESG
criteria and to publish a corresponding participation policy
(Mitwirkunspolitik).

2.2 What are the views of other stakeholders toward

ESG, and how do they exert influence in support of those
views?

Please see question 2.1.

2.3 What are the principal regulators with respect to

ESG issues, and what issues are being pressed by those
regulators?

As the ESG concept combines many different issues, such as
human rights, equality and diversity, consumer protection and
animal welfare, corporate governance issues and climate change,
there are several regulators in Austria responsible for overseeing
the various areas of ESG, such as:

(i)  the Ministry of the Interior, responsible, in particular, for
protecting human rights in Austria;

(i) the Ministry of Economy, Family and Youth, responsible,
in particular, for family affairs and the general implemen-
tation of the Austrian Trade Act, such as the issuance of
gas trading permits;

(iii) the Ministry of Agriculture, Forestry, Environment and
Water Management, responsible for general environmental
affairs (e.g. air pollution control and environmental protec-
tion policies);

(iv) the Ministry of Transport, Innovation and Technology,
responsible for environmental impact assessment proce-
dures with respect to federal motorways and railways;

(v) several non-governmental organisations aiming at
protecting and promoting nature, animals and the envi-
ronment; and

(vi) several organisations aiming at protecting and promoting
employees’ rights (e.g. the Austrian Chamber of Labour).

Generally, managers of Austrian private equity funds, as
well as financial institutions and publicly listed companies, are

Environmental, Social & Governance Law 2022

Wolf Theiss

subject to the ongoing supervision of the Austrian Financial
Market Authority (FM.A). The FMA has recently published its
draft consultation for a guide on how to deal with sustainability
risks, and expects that the guide will be respected by the rele-
vant companies.

2.4 Have there been material enforcement actions with

respect to ESG issues?

Depending on the relevant ESG factor, ESG requirements can
be enforced by the relevant regulator in different ways. For
example, environmental requirements and laws are enforced
by the relevant district authorities. Commonly, administrative
fines are imposed with respect to the violation of the environ-
mental laws, whereby, in case of severe breaches, the relevant
permit may be revoked by the relevant authority. In Austria, we
are not aware of any recent material enforcement action that is
public information.

2.5 What are the principal ESG-related litigation risks,

and has there been material litigation with respect to
ESG issues, other than enforcement actions?

Generally, it is not surprising that poor ESG standards can
damage the image of a company. Therefore, reputational risk
and potential litigation are two of the main reasons why compa-
nies take ESG into account. ESG-related litigation risk may
arise from shareholder activism. Most recently, an activist
shareholder of a large Austrian listed company initiated a lawsuit
to challenge a resolution to appoint members of the supervisory
board for lack of gender diversity. Other than that, we are not
aware of any recent material litigation regarding ESG issues in
Austria that is public information.

2.6 What are current key issues of concern for the

proponents of ESG?

In Austria, no consistent and comparable information with
respect to the ESG criteria of Austrian companies exists.
Austrian legislators are trying to increase the relevance, consist-
ency and comparability of ESG-relevant data. However, this
has not yet been entirely successful, as the quality of the infor-
mation can, in most cases, be improved.

In general, there are currently no uniform regulations with
respect to, for example, a type of seal of quality (Giitesiegel),
meaning whether a product or service can be described as
“ESG-compliant”, “green” or “sustainable”. However, the
EU Taxonomy intends to remedy this at the EU level, i.e. by
introducing binding criteria and framework specifications for
a uniform classification system, which can be viewed as “envi-
ronmentally sustainable economic activity”. The mentioned
EU Taxonomy regulation was recently supplemented by the EU
Taxonomy Climate Delegated Act and a draft Delegated Act
on Article 8 of the Taxonomy regulation. These acts will apply
from 1 January 2022 to the extent they are not blocked by the
European Parliament. It remains to be seen whether the ESG
trend in general — regardless of the regulatory framework — will
result in better information quality and more transparency with
respect to ESG factors.
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3 Integration of ESG into Business
Operations and Planning

3.1 Who has principal responsibility for addressing
ESG issues? What is the role of the management body in

setting and changing the strategy of the corporate entity
with respect to these issues?

Under Austrian company law, the management board (Iorstand)
in the case of a stock corporation, and the managing directors
(Geschaftsfiibrer) in the case of a limited liability company, are
responsible for running the operations of the company. While
certain measures, including, /nfer alia, setting the strategy of the
company, require the approval of the supervisory board (in a
stock corporation), or the shareholders (in a limited liability
company), the “right of initiative” belongs to the management
also in these areas. Pursuant to Sec. 70 of the Austrian Stock
Corporation Act, the management board must act in the best
interest of the company, duly taking into consideration the inter-
ests of shareholders, employees and the public interest (“stake-
holder approach”). On this basis, the management board is thus
responsible for (i) identifying where addressing ESG issues is
cither required under applicable rules and regulations or appro-
priate under best practice considerations as part of their general
obligation to ensure compliance of the company with laws
and to pursue the company’s best interests, and (ii) proposing
appropriate measures to be taken as part of their role vis-g-vis
the supervisory board and/or sharcholders (meeting). Having
said that, in particular in listed companies, there is an increasing
tendency to put considerably more focus on ESG in their stra-
tegic determinations. This includes, for instance, companies
pursuing ESG ratings, including annual assessments by inde-
pendent global ESG and corporate governance rating agencies.

3.2 What governance mechanisms are in place to

supervise management of ESG issues? What is the role
of the board and board committees?

Austrian companies’ corporate governance at its core has a
two-tier board system, comprising a management board and a
supervisory board. In a limited liability company, depending
on the number of its employees, respectively, shareholders and
its registered capital, a supervisory board may not be manda-
tory, and the supervisory board’s role may then be taken over
by the shareholders’ meeting. In stock corporations, and thus
listed companies, a supervisory board is mandatory and plays a
pivotal role in influencing a company’s overall strategy alongside
the management board, in particular as regards the inclusion of
sustainability criteria and ESG factors.

The supervisory board (respectively, in smaller companies, the
shareholders’ meeting) is responsible for monitoring the conduct
of the management and ensuring compliance with overall busi-
ness strategy, etc. In addition, in a stock corporation, the super-
visory board approves the annual accounts (unless the manage-
ment board and the supervisory board decide to submit the
accounts to the sharcholders’ meeting for approval). As noted
above (see question 1.2), this includes a review of the manage-
ment account (Lagebericht). The supervisory board must provide
an annual report to sharcholders stating how it conducted its
affairs and exercised its duties of supervision and monitoring
towards the management board.

The supervisory board of (inter alia) listed companies must
set up an audit committee. Pursuant to Sec. 269 para. 3 of the
UGB, an assessment whether the non-financial report (where
required) has been prepared forms part of the annual audit.
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3.3 What compensation or remuneration approaches
are used to align incentives with respect to ESG?

One of the core competencies of the supervisory board of an
Austrian stock corporation is the right to appoint (and recall)
the members of the management board. This goes hand in
hand with the duty of the supervisory board to negotiate the
terms of employment, including remuneration of the manage-
ment board members.

Following implementation of the EU’s 2" Shareholder Rights
Directive in Austria, supervisory boards of listed companies
must draw up a remuneration policy for the management board.
The remuneration policy must then be submitted to the share-
holders’ meeting for approval. While such vote is only of an advi-
sory nature, the management board may only be compensated in
accordance with a remuneration policy that has been put to a
vote by the shareholders’ meeting. In addition, an annual remu-
neration report needs to be prepared to ensure ex post transpar-
ency. In practice, (supervisory) boards have taken to including
various ESG criteria in the determination of variable compensa-
tion components. The clear focus is on sustainability, and very
often, performance in relation to ESG metrics also forms part of
awider “leadership assessment” of board members. The conse-
quence is that management board members’ (variable) remu-
neration is directly linked to how demonstrably successful and
persistent a company is in pursuing its ESG agenda.

On staff levels below the C-suite, a variety of (fringe) bene-
fits, internal policies and codes of conduct may be used to align
employees’ interest and performance with the wider strategic
goals of a company.

3.4 What are some common examples of how

companies have integrated ESG into their day-to-day
operations?

ESG is becoming increasingly more important for Austrian
companies. As noted above, it forms, for instance, an integral
part of the remuneration of management board members. This
ensures direct exposure and scrutiny by sharcholders, be it small
investors or professional investors who increasingly tailor their
investment criteria in order to take ESG topics into account
(see also below at question 6.1). In addition, companies partic-
ipate in international ESG rankings (such as, e.g., by ISS ESG,
Sustainalytics or MSCI ESG Research) and regularly publish
details on their sustainability and/or ESG goals.

4 Finance

4.1 To what extent do providers of debt and equity

finance rely on internally or externally developed ESG
ratings?

In our experience, prior to the issuance of ESG bonds (in
particular, green bonds), issuers usually mandate a recog-
nised second-party opinion provider, which is a provider of
ESG research and analysis to deliver (an) ESG rating letter(s).
However, we cannot assess to what extent providers of debt and
equity finance rely on internally or externally developed ESG
ratings for this purpose.

4.2 Do green bonds or social bonds play a significant

role in the market?

In the Austrian market (i.e. for Austrian issuers), we see that the
issuance of green bonds has been consistently increasing in the
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last few years and that green bonds play a significant role for
(re-)financing purposes. In fact, even the Republic of Austria
has announced that it will issue its first green bond in the first
half of 2022. As regards private placements, there are currently
52 green and social bonds listed in the Vienna Stock Exchange
— only two of which are social bonds. Thus, social bonds do
not yet represent a significant volume of the Austrian market.
It may be noteworthy, however, that the Republic of Austria has
issued straight bonds; the proceeds of which have been dedi-
cated to the financing of emergency relief funds as a reaction to
COVID-19 in May 2020.

4.3 Do sustainability-linked bonds play a significant

role in the market?

In 2021, the first sustainability-linked bonds — from UBM and
VERBUND, for instance — were issued in Austria. Itis expected
that sustainability-linked bonds will experience a further rise
as the Sustainability-linked Bond Principles offer issuers (and
investors) additional guidance and transparency.

4.4 What are the major factors impacting the use of

these types of financial instruments?

In our view, major factors include, but are not limited to, satis-
fying an increasing demand from (retail) investors, extension of
the issuer’s group of (potential) investors, compliance with invest-
ment guidelines of investors, reputation incentives for investors
and issuers, pricing and other incentives to increase attractiveness
(such as the amending law exempting companies cooperating
for the purpose of an ecologically sustainable or climate-neutral
economy from the cartel ban). We are not in a position, however,
to comment on whether these instruments obtain favourable
economic terms when compared to traditional debt.

4.5 What is the assurance and verification process

for green bonds? To what extent are these processes
regulated?

The assurance and verification processes for green bonds are
not yet regulated in the EU. However, on 6 July 2021, the EU
Commission published a proposal suggesting a Regulation on a
voluntary European Green Bond Standard (EUGBS'). The four
requirements under the proposed framework are the following:

(1) The funds raised by the bond should be allocated fully to
projects aligned with the EU Taxonomy.

(2)  There must be full transparency on how bond proceeds are
allocated through detailed reporting requirements.

(3) All EU green bonds must be checked by an external
reviewer to ensure compliance with the Regulation and
that funded projects are aligned with the Taxonomy.
Specific, limited flexibility is foreseen here for sovereign
issuers.

(4) External reviewers providing services to issuers of EU
green bonds must be registered with and supervised by
the European Securities and Markets Authority (ESM.A).
This will ensure the quality and reliability of their services
and reviews to protect investors and ensure market integ-
rity. Specific, limited flexibility is foreseen here for sover-
cign issuers.

The core objective is to create a new “gold standard” for green
bonds that other market standards can be compared to, and
potentially seek alignment. This standard shall aim to address
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concerns on greenwashing and protecting market integrity to
ensure that legitimate environmental projects are financed.
Following its adoption, the Commission proposal shall be
submitted to the European Parliament and Council as part of
the co-legislative procedure.

5 Impact of COVID-19

5.1 Has COVID-19 had a significant impact on ESG

practices?

In its first stage in spring 2020, COVID-19 initially had the effect
of slowing, or in certain cases even stopping (or at least pausing),
investments and this hit a variety of companies, including compa-
nies with a strong ESG agenda. We believe this was primarily due
to the short- to mid-term uncertainty that the pandemic brought
with it and, furthermore, the need for companies to focus their
attention on other, more pressing matters in the immediate after-
math of the (first wave of the) pandemic, such as, e.g., securing
supply chain certainty, shoring up liquidity, and protecting the
health and well-being of their staff.

In the medium term, in line with international expectations,
we expect that awareness of long-term sustainability risks will
increase in the aftermath of the COVID-19 crisis, and that
this will be a positive catalyst for ESG. This is clearly a trend
currently seen and borne out by the increasing focus of compa-
nies on ESG. In particular for listed companies, ESG has
become a centrepiece of attention and that is irrespective of how
COVID-19 will develop further.

6 Trends

6.1 What are the material trends related to ESG?

ESG investing has already moved up considerably, and is still
moving up, on the agenda. Regulatory trends both in Austria
and at the EU level reinforce this tendency and increase pressure
on companies to put more emphasis on this topic. International
institutional investors as well as proxy advisers play a pivotal role
in this trend. Key investors have started to embrace ESG and
sustainable investing in their investment strategies, and leading
international financial advisers have started to build or expand
dedicated research capabilities in both equity and index research
into developing special ESG products. Companies thus need
to be acutely aware that their governance structures, reporting
standards and levels and overall strategies duly take ESG topics
into consideration and are presented to stakeholders in a manner
that allows market-standard review and assessment of their
company. “Greenwashing”, while to our knowledge not yet
seen on the Austrian market, may well become a topic of interest
the more ESG comes into focus and foreign/international regu-
lators thus also put increasing emphasis on companies’ compli-
ance in this area.

6.2 What will be the longer-term impact of COVID-19 on

ESG?

For Austria, as for many other jurisdictions around the world,
the COVID-19 pandemic could become a turning point for
ESG investments in the longer-term view. The pandemic, in
many respects and areas, has accelerated the trend for a more
sustainable approach in investing.
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