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AUSTRIAN COMPETITION AUTHORITY ISSUES
GUIDANCE ON DAWN RAIDS

Austria's Federal Competition Authority ('FCA") has issued its first
comprehensive guidance on inspections of undertakings carried out by
the FCA.

The FCA's guidance on dawn raids, issued on 24 October 2017, provides an overview of
the applicable law as well as the FCA's practice of conducting inspections. The guidance
paper does not form part of statutory law but rather describes the process of carrying out
a dawn raid from beginning to end, the rights and obligations of FCA staff as well as the
rights and obligations of the undertaking inspected and its employees.

The guidance contains a separate chapter on the collection of electronic data which is
highly relevant in practice. Referring to an Administrative Court judgment of 2015, the
guidance explains the FCA's view that it may not only collect electronic data that is
stored on a storage medium located on the premises to be searched but in fact may
collect any electronic data that can be accessed from the premises that are being
searched (this includes data stored on mobile devices, remote servers, or in the cloud).

In this context, the guidance paper emphasizes that the undertaking inspected may also
have to disclose passwords to the FCA if this is necessary for the FCA to access the
electronic data. Furthermore, the guidance notes that the most recent amendment to the
Austrian Cartel Act (which entered into force in May 2017) introduced new powers for
the Austrian Cartel Court, which can now impose penalty payments on undertakings at
the request of the FCA in order to force undertakings to grant access to electronic data
that can be accessed from the premises being searched during a dawn raid.

In light of the FCA's guidance paper, quick and efficient reaction by undertakings under
inspection by the FCA is becoming ever more important.

Wolf Theiss assists undertakings (i) with the development and implementation of internal
dawn raid procedures, checklists and trainings, as well as (i) during dawn raids
conducted by the FCA, other national competition cuthorities in CEE/SEE and the
European Commission to secure the right to an effective legal defence.
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About WOLF THEISS

Wolf Theiss is one of the leading law firms in Central, Eastern and Southeastern Europe
(CEE/SEE). We have built our reputation on a combination of unrivalled local knowledge
and strong international capability. We opened our first office in Vienna 60 years ago.
Our team now brings together over 340 lawyers from a diverse range of backgrounds,
working in offices in 13 countries throughout the CEE/SEE region.

For more information about our services, please contact:

Guenter Bauer Robert Wagner

Partner Senior Associate
guenter.bauer@wolftheiss.com robert. wagner@wolftheiss.com
T: +43 1 51510 5600 T: +43 1 51510 5603

This memorandum has been prepared solely for the purpose of general
information and is not a substitute for legal advice.

Therefore, WOLF THEISS accepts no responsibility if — in reliance on
the information contained in this memorandum - you act, or fail to act,
in any particular way.

If you would like to know more about the topics covered in this
memorandum or our services in general, please get in touch with your
usual WOLF THEISS contact or with:

Wolf Theiss

Schubertring 6

AT - 1010 Vienna

www.wolftheiss.com
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