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NEW STRICT REGULATION ON BEST PRICE CLAUSES

As of 01 January 2017 amendments of the Austrion Act against Unfair Competition
(Gesetz gegen den unlauteren Wettbewerb, UWG) and of the Price Labelling Act
(Preisquszeichnungsgesetz) come into force, which ban Best Price Clauses as "aggressive
business practices" and declaring such contractual provisions as void. This legislative
change is a reaction to concerns also raised by authorities in other countries across the
EU (eg decision of the German Federal Cartel Office dated 23 December 2015). In France
similar provisions are already in place.

AGGRESSIVE PER SE

The new number 32 of the Annex to the UWG - the so-called "Black List" — prevents a
booking platform operator from demanding that a provider of accommodation shall not
offer a cheaper price or other better conditions on other distribution channels - including
its own website - than are offered on the booking platform. Such a business practice is
deemed aggressive per se; Hence, no further review of the significance of the violation is
required.

CONTRACTUAL CLAUSES NULL AND VOID

Additionally, the amended Section 7 of the Price Labelling Act infer alia states that
prices shall be determined freely by the hospitality company and shall not be restricted
by booking platform operators by using price fixing or best price clauses. Such clauses in
contracts between a hospitality company and a booking platform operator are null and
void.

RETROACTIVE EFFECT

The important aspect of this amendment is that the changes become retroactively
effective. This means they are applicable also to existing contracts and terms and
conditions. Hence, the hospitality companies' obligations with respect to such clauses
cease automatically without a contractual amendment of any party.

CONSEQUENCES AND ACTION ITEMS

As of the beginning of 2017 booking platform operators cannot invoke such contractual
provisions anymore, even if they are part of an ongoing contractual relationship.
Nevertheless, such agreements and the booking platform's terms and conditions must be
revised accordingly. In case of non-complionce not only contractual partners but also
competitors, and advocacy groups may bring claims for preliminary injunction, cease
and desist, removal, damages and publication of judgment.

ALBANIA AUSTRIA BOSNIA & HERZEGOVINA BULGARIA CROATIA CZECH REPUBLIC HUNGARY POLAND ROMANIA SERBIA SLOVAK REPUBLIC SLOVENIA UKRAINE

WOLF



December 2016

About Wolf Theiss

Wolf Theiss is one of the leading law firms in Central, Eastern and Southeastern Europe
(CEE/SEE). We have built our reputation on a combination of unrivalled local knowledge
and strong international capability. We opened our first office in Vienna almost 60 years
ago. Our team now brings together over 340 lawyers from a diverse range of
backgrounds, working in offices in 13 countries throughout the CEE/SEE region.

For more information about our services, please contact:

Georg Kresbach Paulina Pomorski

Partner Consultant
georg.kresbach@wolftheiss.com paulina.pomorski@wolftheiss.com
T: +43 1 51510 5090 T: +43 1 51510 5091

This memorandum has been prepared solely for the purpose of general
information and is not a substitute for legal advice.

Therefore, WOLF THEISS accepts no responsibility if — in reliance on
the information contained in this memorandum - you act, or fail to act,
in any particular way.

If you would like to know more about the topics covered in this
memorandum or our services in general, please get in touch with your
usual WOLF THEISS contact or with:

Wolf Theiss

Schubertring 6

AT - 1010 Vienna

www.wolftheiss.com
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